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which has been revoked at trial insists that it has an unqualified right to appeal that decision, despite a rule of court apparently to the contrary. 3 These cases involve that disparate collection of rights known as 'intellectual property', the regulation of which in international law was traditionally the concern of two major international conventions: the Paris Convention for the Protection of Industrial Property 4 and the Berne Convention for the Protection of Literary and Artistic Works.
5 To these two conventions there must now be added the WTO Agreement on Trade-Related Intellectual Property Rights, or TRIPs, 6 into which most of the substantive law provisions of the Paris and Berne conventions are incorporated by reference. 7 Detailed analysis of these cases would require consideration of the substantive content of the relevant treaty provisions in relation to the facts of each, as well as their incorporation into domestic (or European) law. These issues are extremely disparate, and I do not address them further, unless in passing. Rather, I intend to deal with two underlying issues of general public international law which appear to have gone by default in these cases and similar ones, but which might, in future cases, be determinative of the argument.
B The Issues Stated
The first of these two issues concerns whether the obligations which state A assumes towards the nationals (or commercial companies) of state B can be enforced by states other than B. One may call this the third-state problem or the Barcelona Traction problem, 8 after the leading case in the general law. Its resolution is a mixed one of treaty interpretation and of that part of customary international law which goes under the title of 'diplomatic protection'. The second issue concerns entitlement to the benefit of internationally-agreed norms at the national level, and specifically whether the obligations assumed by a state under one of these treaties extend, in the absence of unambiguous language to that effect, to that state's own nationals. One may call this the own-state problem. In this instance, the matter is entirely a matter of the interpretation of the relevant treaty, rather than the application of any supervening rule of international law.
The own-state problem is not to be confused with that of whether such nationals receive the same degree of protection as foreign nationals in fact, nor with whether they should do so as a matter of policy or justice. Self-evidently few states, at least in this field of law, will consciously refrain from conferring on their own nationals rights equivalent to those which they are internationally bound to confer on nationals of other states, although the situation has arisen in the past, 9 and may continue.
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But that is not the point. States not infrequently misunderstand or underestimate the extent of their international obligations, or over-estimate the degree of protection available under their domestic laws, and for these reasons or less creditable ones, they may fail to provide in their domestic law for the full range of rights to which they are internationally bound. 11 That foreigners have a legitimate grievance in such cases is self-evident, and diplomatic protection is the means by which that grievance may in principle be remedied on the international plane, though that occurs rarely enough in practice.
That a state's own nationals have similar rights in these circumstances is sometimes taken for granted, but the proposition is fraught with difficulties. In the internal law of a 'dualist' state such as the UK, it rarely matters whether a particular statutory right ultimately derives from an international obligation or not, except in so far as the relevant treaty is a legitimate aid to interpretation. However, it is not internationally wrongful for a state to deprive anyone (least of all one of its own nationals) of rights which it is not internationally obligated to provide. If we were to conclude, for instance, that TRIPs Article 32, at issue in the Pozzoli case, 12 does confer on foreign patent holders an unqualified right of appeal, but does not confer an equivalent right on nationals, then denial of a right of appeal to a UK patentee could never be the basis of a valid international claim, because no international obligation to extend the be nefit of Article 32 to UK nationals ever existed.
These two issues are logically separate, but they are related in so far as a negative answer to the third-state problem would result in the conclusion that any obligations which state A supposedly owed to its own nationals would be wholly unenforceable on the international plane, because no state can enforce its international obligations against itself, and no other state would have locus standi to do so. From this conclusion it is but a short step to concluding that supposed rights which are inherently unenforceable in any circumstances, however remote, do not deserve the name of rights at all, but are mere expectations. Conversely, if obligations which state A supposedly owes to its own nationals are capable of being enforced by states B, C, and D, then one theoretical objection to treating these as giving rise to rights properly so-called disappears, or is at least diminished.
Both the Paris and Berne conventions contain provision for the resolution of disputes over their interpretation or application by the International Court of Justice (ICJ), subject to a right of reservation, 13 but no such proceedings have ever been brought. In the case of the TRIPs Agreement WTO dispute settlement procedures apply, and recourse to the ICJ is precluded.
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C A Latent Ambiguity in TRIPs
In the specific case of the TRIPs Agreement, the starting point is Article 1, whose paragraphs (1) and (3) respectively begin: To at least one leading commentator, it is self-evident beyond the need for further explanation that WTO members are obliged to confer on their own nationals the benefits of the substantive provisions of TRIPs, so far as relevant, and that Article 1(3) has the logically separate function of obliging them to confer on the nationals of other members the benefit of those same provisions. much help. The draft of 23 July 1990, 20 which Gervais takes as his base text, lacked what is now Article 1(1). What was then draft Article 1(2) began with a sentence which is identical to the present first sentence of Article 1(3), except that the word 'PARTIES' appeared in place of 'Members'. The later 'Brussels draft' introduced the precursor of Article 1(1) and retained the precursor of Article 1(3), in both cases with the PARTIES language, but otherwise with no relevant changes. 21 Of earlier documents, the US draft of 11 May 1990 22 expressly confined the benefit of incorporated Paris and Berne provisions to 'rights-holders of other contracting parties'.
23
The corresponding EC draft of 29 March 1990 24 avoided the 'other parties' language, except where it could hardly be avoided, as with national and MFN treatment, and the treatment of customs unions. These faint differences fuel the argument, but they are hardly sufficiently explicit to resolve it.
The Conventions in International Law
A The Necessary Fiction of Diplomatic Protection
Treaties operate on the international plane: they confer no rights and impose no obligations on natural persons. Intellectual property rights, on the other hand, are private rights. 25 Since the planes of private law and international law cannot so easily be separated in reality, the doctrine (or fiction) of diplomatic protection regulates the situations in which a state is entitled to vindicate the rights of private persons.
Article 1 of the draft Articles on Diplomatic Protection prepared by the International Law Commission (ILC) provides:
26
For the purposes of the present draft articles, diplomatic protection consists of the invocation by a State, through diplomatic action or other means of peaceful settlement, of the responsibility of another State for an injury caused by an internationally wrongful act of that State to a natural or legal person that is a national of the former State with a view to the implementation of such responsibility. 
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Under international law, a State is responsible for injury to an alien caused by its wrongful act or omission. Diplomatic protection is the procedure employed by the State of nationality of the injured persons to secure protection of that person and to obtain reparation for the internationally wrongful act inflicted.
A state may generally exercise diplomatic protection only on behalf of its own nationals, 28 except in cases involving a breach of a peremptory norm of public international law, in which case any state may apparently act.
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B Treaty Categories and Analogies
Barcelona Traction notwithstanding, there are two recognized categories of treaty under which states explicitly undertake direct obligations towards private persons, namely treaties relating to human rights and treaties protecting foreign investment.
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There is a much larger category of treaties for which one must make a distinction between obligations of pure public international law, which can only be incurred vis-à-vis other state contracting parties; and benefits which are conferred, not on the other contracting states in their capacity as such, but on private parties, typically (but not necessarily) their nationals or citizens.
In the case of the Paris Convention, Bodenhausen summarized the obligations undertaken by the Member States into four categories: 31 provisions of international public law regulating the rights and obligations of the Member States and establishing the organs of the Union; provisions which required or permitted the Member States to legislate in certain fields; provisions regarding the rights and obligations of private persons, but only to the extent of requiring domestic law to be applied to all such parties; and, finally, provisions relating to the substantive law of intellectual property and sounding in private law, which directly governed the situation in issue. The last were further sub-divided into provisions which admitted of direct application if national law so provided, and those which depended on implementing legislation.
A further categorization applicable only to multi-party treaties takes its inspiration from the ILC draft Articles on State Liability. 32 Under this formulation, treaties such as the WTO Agreements may be categorized either as bundles of bilateral agreements, analogous to private law contracts, or as ones concluded in pursuit of an inseparable collective interest that transcends the individual interests of the contracting parties. 36 and both follow a similar scheme. In particular, both conventions provide for a mix of 'national treatment' and 'unionist treatment' (or 'substantive minimum protection').
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The principle of national treatment is stated in the following terms. In Paris:
38 Nationals of any country of the Union shall, as regards the protection of industrial property, enjoy in all the other countries of the Union the advantages that their respective laws now grant, or may hereafter grant, to nationals; all without prejudice to the rights specially provided for by this Convention. ...
Likewise in Berne:
39 Authors shall enjoy, in respect of works for which they are protected under this Convention, in countries of the Union other than the country of origin, the rights which their respective laws do now or may hereafter grant to their nationals, as well as the rights specially granted by this Convention. at New York University on April 7, 2014 http://ejil.oxfordjournals.org/ Downloaded from assimilated to their status, collectively known as ressortissants) at least as well as they treat their own nationals. There is no requirement of reciprocity.
B The Ressortissants of Paris and Berne
The Paris and Berne conventions restrict their application to the 'ressortissants' of states which are members of their respective Unions. The word 'ressortissants' is used in the French text of the Paris Convention in relation to the principle of national treatment:
40
Les ressortissants de chacun des pays de l'Union jouiront dans tous les autres pays de l'Union, en ce qui concerne la protection de la propriété industrielle, des avantages que les lois respectives accordent actuellement ou accorderont par la suite aux nationaux ... .
The French 'ressortissants' is traditionally translated into English as 'nationals', but is perhaps more accurately rendered as 'subjects' or 'citizens', in the broader sense of being subject to the jurisdiction of one of the countries of the Union. 41 As such, both nationality and citizenship, and perhaps less permanent relationships, such as domicile or residence, seem to have been contemplated when the term was adopted. Be that as it may, most of the problems which might arise from a narrow or over-literal reading of either the French or the English text are obviated by a provision assimilating two important categories of non-nationals to the status of ressortissants properly so called: 42 Nationals of countries outside the Union who are domiciled or who have real and effective industrial or commercial establishments in the territory of one of the countries of the Union shall be treated in the same manner as nationals of the countries of the Union.
rather than their obligations to any sovereign; and it shifts the relevant connection from one of national subjection to one of international entitlement. Ladas' 'ressortissants of the Paris Convention' are the private law beneficiaries of the Paris Convention, whether by virtue of nationality or otherwise.
The situation with regard to the Berne Convention is similar, but significantly more complicated. The Berne Convention recognizes two connecting factors which are capable of giving rise to its operation, namely the nationality of the author of a work and the 'country of origin' of the work, which is normally the country where the work was first published.
For mainstream works of authorship, the Berne Convention provides:
46
The protection of this Convention shall apply to: (a) authors who are nationals of one of the countries of the Union, for their works, whether published or not; (b) authors who are not nationals of one of the countries of the Union, for their works first published in one of those countries, or simultaneously in a country outside the Union and in a country of the Union. (2) Authors who are not nationals of one of the countries of the Union but who have their habitual residence in one of them shall, for the purposes of this Convention, be assimilated to nationals of that country.
Two points of difference as compared with the Paris Convention are immediately apparent. First, the extended definition of ressortissants is differently phrased and rather narrower, 47 in so far as it extends to persons having their habitual residence in a state of the Berne Union, but not to persons having a commercial or industrial establishment. 48 More importantly, protection can be gained for individual works by virtue of first (or 'simultaneous') publication in a country of the Berne Union, even for authors who are not Berne nationals or residents at all. As with the Paris Convention, it is convenient to refer to all those entitled to the benefits of the Berne Convention as its ressortissants, whether their status arises by virtue of their nationality, their residence, or from first publication of their works.
C The Ressortissants of TRIPs
The French text of the WTO TRIPs Agreement maintains the language of 'ressortissants', which it presumably borrowed from the Paris and Berne Conventions: 49 Les Membres accorderont le traitement prévu dans le présent accord aux ressortissants des autres Membres. 46 Berne Convention, Art. 3(1) and (2). See Ricketson and Ginsberg, supra note 5, at 238-252. Special provisions (Art. 4) apply to cinematograph films, works of architecture, and works of art incorporated into buildings. 47 Except in so far as Art. 3(2) of the Berne Convention benefits stateless persons, whereas Art. 3(2) of the Paris Convention apparently does not. The difference is almost certainly unintentional. 48 The relevance of a commercial or industrial establishment is much more obvious in the context of the Paris Convention, dealing as it does with 'industrial property', than in Berne. 
D Problems Specific to Paris and Berne
Both the Paris and Berne conventions give rise to problems in relation to their respective definitions of ressortissants, and the general law of diplomatic protection. For the Paris Convention, the main problem is that those most likely to want to invoke its provisions include businesses and multinational corporations, to which the full force of the Barcelona Traction judgment applies. A second problem arises in relation to ressortissants by virtue of domicile or establishment, rather than nationality, but these are a diminishing class.
For the Berne Convention, the situation was and is rather more complicated. Berne confers its protection partly on the basis of an author's nationality (where the Barcelona Traction problem is much less acute than for Paris, since authors are natural persons), and partly on the basis of the 'country of origin' of the individual work, which was typically the country of first (or simultaneous) publication.
Historically, copyright protection by virtue of country of origin was of enormous practical importance, since simultaneous publication in Canada (a Berne member) was the almost invariable route by which American authors and their publishers claimed the benefits of Berne treatment before 1989, 52 even though the US was not then a member of Berne.
53 But how would a claim in the ICJ have proceeded? If we apply the rule that the only state capable of exercising diplomatic protection is the state of nationality of the injured author, then only the US would have qualified -but so far as the US was concerned, the Berne Convention was res inter alios acta, and its nationals enjoyed no substantive rights under it in their capacity as such. Canada had a formal interest in so far as these works were protected by virtue of first publication in Canada, but no further. The injured authors were not its nationals, and according to Barcelona Traction it seemingly had no locus standi to represent them, had it been minded to do so. 54 Since 1948 the Berne Convention has provided for the ICJ to have jurisdiction over its interpretation and application, but in situations such as these its procedures would appear to have been frustrated or deadlocked from the outset.
The Paris and Berne Conventions A The Right to Unionist Treatment
In addition to the national treatment provisions of Paris and Berne, and as the Articles quoted above indicate in their closing words, there is a further source of international obligations in the form of the 'rights specially provided for [or granted] by this Convention'. These are rights for which the conventions make special provision, and they are conveniently distinguished from national treatment by the designation of 'unionist treatment' or 'unionist protection'. In the case of the Paris Convention these provisions may be divided into three categories for present purposes. 55 First, those which in terms benefit nationals of 'other countries of the Union', and which by definition cannot be interpreted as benefiting nationals of the state undertaking the obligation in question. Next, there are those in which a two-country relationship is already inherent or implicit. Take one of the most basic principles of the Paris Convention, that of priority:
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Any person who has duly filed an application for a patent … in one of the countries of the Union … shall enjoy, for the purpose of filing in the other countries, a right of priority during the periods hereinafter fixed.
So the priority right applies in all the countries of the Union, except the country of first filing. Countries, such as the UK, which allow an applicant to claim priority from an earlier application in that same country, are not giving effect to the Paris Convention as such, but are pursuing a policy of their own. If we assume, as will often be the case, that Paris ressortissants generally make their first filings in the state of their own nationality then the applicant will have no Convention-based right to claim priority in that state.
That, however, still leaves two unanswered questions. First, if a national of a Paris member state makes a regular first filing in a state which is not the state of his or her nationality, then may he or she claim priority in his or her home state? This does not contravene the 'other countries' wording of Article 4A(1), but it does engage the ownstate theme of this Article. 54 Note also that works may have been published simultaneously in many countries as well as the US and
Canada. This complication barely affects subsistence of copyright, but it adds a further layer of complexity to questions of diplomatic protection. 55 Cf. Bodenhausen, supra note 4, at 12-15. 56 Paris Convention, Art. 4A(1). The right of priority means that patents may be filed internationally within a 12 month priority period running from the first filing, without the subsequent patents being jeopardized by events occurring during that period. The term 'any person' must be interpreted within the context of the rules of the Convention which define the persons capable of benefiting therefrom. The term thus means all persons entitled to claim application of the Convention according to Articles 2 and 3, that is, nationals of a country of the Union and nationals of countries outside the Union who are domiciled or have a real and effective industrial or commercial establishment in the territory of one of the countries of the Union. This interpretation is confirmed by the discussion of the provision at the Conference of Paris, where the Convention was originally concluded. … National legislation, may, however, go further and grant a similar right of priority also to other persons. It may also allow the nationals of the country itself to claim priority there, based on an earlier foreign application.
So Bodenhausen has answered both questions. In terms of strict legal entitlement, the words 'any person' must be interpreted as excluding from the right to Convention priority anyone who is a national of the state in which priority is claimed, as well as anyone who lacks the status of a ressortissant by reason of nationality, domicile, or establishment. This is so even though the present Article lacks the clarity of some others which expressly refer to nationals of 'other countries of the Union'.
B Paris Provisions with no Explicit Limitation to Ressortissants
This leads to a third and final problem, in so far as there are provisions which appear, in terms, to be absolute and unqualified, but which raise the question whether this was simply an oversight, perhaps because the implicit restriction of their benefit to ressortissants was considered to be so obvious that it did not need to be stated expressly. As regards this category of provisions, there are once again two related but logically separate questions which have to be answered, namely, whether the member states of the Paris Union are obliged to provide all these benefits to non-ressortissants (i.e., persons who are neither nationals nor domiciliaries of the Union, and who do not have an establishment in a member state), and whether they are obliged to provide them to their own nationals.
As regards the first question, the answer, I think, must be a firm 'no'. Self-evidently, neither the non-ressortissants themselves, nor their patron states, can invoke treaty provisions to which those states are not parties. Nor can a Paris member state take up arms on behalf of a non-member state, or its nationals, except under the historical and largely irrelevant provisions for colonies and protectorates.
58 However, this is not just a matter of locus standi and procedure. Put the question in terms of 'Does this Article benefit ressortissants and non-ressortissants alike?' and the only credible answer is that protection is one of the benefits of membership of the Union, and those benefits are not gratuitously to be conferred upon all and sundry. Of course national legislatures are not obliged to withhold protection from non-ressortissants, and in many cases this would merely be petty or spiteful, but that is not to say that any corresponding underlying international obligation exists towards non-member states or their nationals, even in relation to provisions which do not embody any specific qualifications in this respect.
C The Berne Convention
The Berne Convention is in many respects similar to the Paris Convention, with provisions for national and unionist treatment. Like the Paris Convention, the Berne Convention defines its ressortissants principally by nationality or domicile. 59 However, whereas the Paris Convention only occasionally refers to the 'country of origin' of a particular intellectual property right, the Berne Convention uses that concept much more pervasively.
The result is that an author's entitlements under the Berne Convention depend on a two-stage process, and two entirely separate criteria. First, one must ask if the author qualifies for the benefits of the Berne Convention at all. This is answered in the affirmative for authors who are ressortissants (nationals or habitual residents) of a Berne member state and (in relation to individual works) for any other authors who can rely on the country of origin principle. For both categories, however, the extent of the rights to which the author is entitled is determined on a work-by-work basis according to the country of origin of each work, and not on a universal basis according to the author's nationality or residence.
The Berne Convention provides, at Article 5(3):
Protection in the country of origin is governed by domestic law. However, when the author is not a national of the country of origin of the work for which he is protected under this Convention, he shall enjoy in that country the same rights as national authors.
A detailed definition of the country of origin is highly complex. 60 For present purposes it is sufficient to say that for most published works the country of origin will be the country of the Union in which the work was first published, 61 and for most unpublished works it will be that of the author's nationality. 62 A complicating factor is that works published in two or more different countries within a period of 30 days are treated as having been published simultaneously. 63 A rather arbitrary rule attempts to deal with works which would otherwise have several countries of origin, 64 and special rules apply to films and works of architecture.
D Nationals and the Country of Origin
It follows, perhaps surprisingly, that a ressortissant of Berne is entitled to the full protection of the Convention outside the country of origin of a given work, but to 59 Taking domicile (Paris) as equivalent to habitual residence (Berne). 60 See Ricketson and Ginsberg, supra note 5, at 279-292. 61 Berne Convention, Art. 5(4)(a). 62 Ibid., Art. 5(4)(c). 63 Ibid., Arts 3(4), 5(4)(a). 64 Ibid., Art. 5(4)(a). The country of origin is deemed to be that with the shortest copyright term for the work, but that does not resolve all situations of conflict: Ricketson and Ginsberg, supra note 5, at 79.
at New York University on April 7, 2014 http://ejil.oxfordjournals.org/ Downloaded from no more than bare national treatment in the country of origin if he is a national of another country, and to no set minimum level of protection at all if his nationality coincides with the country of origin of that work, as will frequently be the case. 65 As Masouyé comments: 66 In short, the protection in the country of origin of a work where the author is a national of that country is governed exclusively by the national legislation; the Convention offers no protection whatsoever. So far as other authors are concerned, these are assured of national treatment.
Likewise Ricketson and Ginsberg: 67 Most importantly under the principle of independence of protection ... a Berne Convention work is not entitled to Berne minimum protections in its country of origin. Under article 5(1) and 5(3), so long as a member state affords the minimum Berne protection to authors whose countries of origin are in other Union states, it can provide far less to authors whose works originate in that state. It is unusual for a state to treat its authors less well than foreign authors, but examples of this kind of discrimination exist.
This multiplicity of connecting factors presents obvious problems in terms of diplomatic protection. A straightforward application of Barcelona Traction would seem to suggest that an author's country of nationality (e.g., France) ought to be the sole relevant and determinative factor, and that this would be the case even if all that author's works were first published outside France, and even if his complaint was that France was withholding from him his full measure of Berne entitlements. Alternatively, might it be said that it is the country of origin of each work which is entitled to exercise diplomatic protection in respect of that work only? This has the advantage of aligning diplomatic protection to the stronger of the two connecting factors recognized by Berne, but it exposes us to two rather serious problems. First, there is the inconvenience of multiple countries of origin for different works, not to mention the problems arising from simultaneous publication of a given work. Secondly, the connection between an author and the country of origin may be so weak and arbitrary that that state will most probably refuse even to contemplate exercising diplomatic protection on behalf of foreign authors who owe it no allegiance, and to whom it owes nothing in return.
E The Own-state Problem: Interim Conclusions
My preferred interpretation of the Paris Convention in relation to the own-state problem is that the Convention does not explicitly confer its benefits on its ressortissants in relation to their own states, and that such an interpretation should be avoided as a matter of inference. As Ladas concludes: 68 The argument that the contrary opinion would result in placing foreigners in a more favorable situation than nationals of a country is not convincing, since a country may always grant to foreigners a broader protection than to its own nationals. Besides, it is difficult to maintain that the Convention constitutes international legislation regulating any other relations except international relations. This is the reason French and German writers opposed the inclusion of nationals in their own country in the 'ressortissants' of the Union.
For the Berne Convention, the situation is much clearer since the treaty text is explicit. If the nationality of the author corresponds to the country of origin (as defined), then the Convention confers no rights on the author in that country, and the extent to which he is protected (if at all) is wholly regulated by national law. If the country of the author's nationality and the country of origin do not correspond, then the author is entitled to national treatment in the country of origin, but not to the minimum level of protection otherwise guaranteed.
F The Third-state Problem: Interim Conclusions
The situation for both Paris and Berne is much less clear in relation to the third-state problem. The starting point is that the Barcelona Traction principle supposes that for every natural or corporate person there is one state, and one state only, which is empowered to vindicate the rights of that person on the international plane, according to the nationality of the supposed victim. At first sight, the Paris and Berne conventions appear to sit rather well in this order of things, in so far as each defines ressortissant status primarily by virtue of nationality. To this extent, at least, ressortissant status and international locus standi are closely aligned, and no problems seem to have been anticipated when recourse to the ICJ was originally proposed in 1948 and 1967. 69 For the Berne Convention, there is a further problem in so far as an author's en titlement to the benefits of national and unionist treatment in a given state crucially depends on the country of origin of each individual work, and not just on the nationality of the author. If we ask whether diplomatic protection ought to be exercised in relation to a given work by the author's country of nationality, or according to the country of origin of the work, then neither answer is remotely satisfactory. The former is more consistent with Barcelona Traction and with diplomatic protection as we know it, but the latter corresponds more closely to the way authors and their works are treated under Berne. Further problems can arise in cases of simultaneous publication, where there may be more than one possible country of origin, and choosing between them may be difficult or governed by seemingly arbitrary rules.
These problems are compounded now that works published over the internet may be published simultaneously in almost all the countries of the world. On one reading of Article 5(3), there would apparently be an almost unlimited number of countries with locus standi to vindicate the rights of the author, such as they were, if the second hypothesis canvassed in the previous paragraph were to be accepted. The reservation 'such as they were' is appropriate because the same analysis apparently leads to an almost complete dereliction of mandatory international copyright protection, since an internet-published work would have over 100 different countries of origin, each of which would be entitled to withhold Berne-level protection. On yet another interpretation, all internet-published works would find themselves localized in the country or countries with the lowest term of protection.
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The Third-state Problem under TRIPs A Bananas with Rum
No case decided by the WTO authorities under TRIPs has expressly addressed questions of international locus standi. TRIPs complaints are typically brought on behalf of industry sectors rather than individual victims, and the interest of the complainant state in promoting and protecting the interests of the industry in question is normally self-evident. Conversely, complaints in this area have rarely involved any detailed consideration of the treatment of individual persons. 71 It is normally sufficient to examine the objectionable rule or practice in wholly abstract terms, or by reference to hypothetical private parties. TRIPs complaints are also typically concerned with ensuring future compliance, rather than with compensating for past defaults.
As a matter of general WTO law, moreover, the Appellate Body appears to have rejected the need for any formal legal interest. In EC -Bananas III a complaint against the EC was brought by the US, 72 ostensibly in its own right, but in reality to protect the commercial interests of the US Chiquita company in various Latin American bananaexporting countries. The lack of any conventional legal interest did not trouble the Appellate Body in the slightest, and sufficient justification for treating the complaint as admissible was found in the possibility that the contested EC import regime might conceivably have affected the US's domestic banana market. The US itself was not even an exporter of bananas, and only a minor producer of them.
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B US -Havana Club
The next case to note is that brought by the EC against the US over section 211 of the US Omnibus Appropriations Act 1998, Havana Club for short. 74 The detailed grounds of the complaint are complicated, and need not be examined here. In brief, Congress had voted into the 1998 Act a number of provisions intended to nullify the consequences of the expropriation of the Havana Club rum brand in the Cuban revolution of 1960. Specifically, the Act prohibited the renewal of any US trade mark which had previously been abandoned by a trade mark owner whose assets had been confiscated under Cuban law, and prohibited any US court from recognizing any such rights.
Though Cuba is a member of the WTO, it was not Cuba, but the EC, which initiated proceedings over section 211. Amongst other findings, the WTO Appellate Body held that the US was in breach of its obligations of national treatment (both under TRIPs itself, 75 and under the Paris Convention as incorporated into TRIPs 76 ), and under the most-favoured nation treatment provision of TRIPs. 77 The breach of national treatment arose from the finding that the relevant provision discriminated against persons who were not US nationals, while the breach of MFN treatment arose from discrimination against Cuban nationals. The circumstances in which European nationals might actually have been disadvantaged in either of these cases were highly remote and hypothetical.
Given that the EC had no obvious cause for complaint, then how and why did it become involved? The EC has a formal procedure for receiving notifications of unfair trade practices and examining them with a view to instigating proceedings at the WTO if considered appropriate, 78 but there is no indication that it was invoked in this case. There is, however, no doubt that the real complainant was the French Pernod-Ricard group, which had an interest in the Havana Club brand through a Luxembourg-based joint venture (Havana Club Holdings) with Havana Rum and Liquors of Cuba. The Havana Club trade marks were also claimed by the Bahamas-based Bacardi group, 79 as assignees of the owners prior to the events of 1960, and they and Pernod-Ricard were involved in global litigation over the brand, with section 211 itself, and concomitant litigation in the US, being only part of the picture. Bacardi themselves benefited from, and may well have inspired, the section 211 provisions.
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C Havana Club Compared to Barcelona Traction
In Havana Club we have a clear antithesis to Barcelona Traction, and on rather similar facts, too. In strict legal analysis, the original expropriation in the Havana Club case was of a company, Jose Arechabala SA (JASA), which was both the producer of Havana Club rum in Cuba and the owner of the corresponding US trade mark. Assuming it was the company, rather than the trade mark as such, which was expropriated in 1960, then no question of extraterritoriality would have arisen: the US trade mark continued to belong to JASA, though JASA no longer belonged to the Arechabala family, but to the Cuban government. 81 This analysis is not affected by the fact that the expropriation of JASA seems to have been without compensation or legal redress.
Suppose now that the EC (or one of its constituent states, presumably Luxembourg) had taken as much of the Havana Club complaint as related to the Paris Convention before the ICJ, pursuant to the Statute of the Court and Article 28 of the Paris Convention. The claim would presumably have asserted that the US was in breach of the obligation of national treatment under Paris Article 2, but would the case ever have gone to judgment on the merits? Had the US taken objection to the complainants' locus standi, then the Court would inevitably have held that the only private party on behalf of whom the complainant could exercise diplomatic protection was Havana Club Holdings, and that its interest was too remote. Havana Club Holdings had merely purchased a distressed asset which had been rendered all but worthless in consequence of two entirely separate sovereign acts with which neither it, nor Luxembourg as the claimant state, was even remotely concerned. The only country which had the capacity to exercise diplomatic protection on behalf of the actual victim of section 211 was Cuba, as the state of incorporation of JASA, and Cuba, perhaps not surprisingly, seems not to have been interested. Pursuant to Barcelona Traction, the Court could only have dismissed the complaint, just as it had done in 1970. As for Bacardi, its state of incorporation was the Bahamas which, as a member state of the Paris Union, might have intervened to exercise diplomatic protection on its behalf, but which could not have asserted its rights before the WTO, of which it was not a member.
Another case is that brought by the EC against the US over section 110(5) of the US Copyright Act, and known as Music in Bars, alleging that a US law permitting the unlicensed and unremunerated performance of radio broadcasts of music in certain semi-public environments infringed Articles 11(1)(ii) and 11bis(1)(iii) of the Berne Convention, as incorporated into TRIPs by Article 9(1) of the latter. The panel rejected the claim in respect of the so-called 'homestyle exemption' in the US Copyright Act, but upheld it in relation to the separate 'business exemption'. What is interesting for present purposes is that the complaint wholly depended on incorporated provisions of the Berne Convention (and not on native TRIPs provisions), but that it was filed in the name of the EC. Neither the EC as such, nor the EU, is a party to Berne, though all the individual member states are.
82 It follows that the EC was considered to have had the necessary locus standi to prosecute a case under an incorporated treaty to which it was not a party. This situation is unremarkable in the context of WTO law, since the relevant provisions had been incorporated into TRIPs, but it contrasts strongly with what the position would have been under the Berne Convention as such, since the EC would not have been able to bring an analogous complaint before the ICJ.
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D Conclusions So Far
It is a reasonable inference that if Havana Club was rightly decided, then the Barcelona Traction limitation does not apply to TRIPs. From Havana Club, and less directly from Bananas III, it would seem that any WTO member state has the necessary locus standi to bring formal DSB proceedings against any other WTO member state, not only in relation to breaches of the TRIPs agreement which adversely affect that member state or its nationals, but also for alleged breaches of TRIPs which affect it and its nationals only indirectly, as in Havana Club, or perhaps not at all. This applies both to the native provisions of TRIPs as such and to as many of the substantive provisions of the Paris and Berne conventions as are incorporated into TRIPs by reference, which is almost all of them. Their right of action (or intervention) is sufficiently justified by the probability that a successful outcome will (or should) result in changes to national law or practice, with potential implications for all member states.
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The answer to the third-state problem as posed above is therefore that TRIPs obligations owed by state A to state B and its ressortissants can be enforced by any of states C, D, and E, provided only that they are members of the WTO. Formal locus standi is, according to one's viewpoint, either an irrebuttable presumption or a legal fiction. Likewise, the answer to the third-state problem in relation to Paris and Berne is, in practice, reversed. Paris and Berne provisions incorporated into TRIPs are subject to the same rule as for TRIPs' own native provisions.
The Own-state Problem under TRIPs
A A Cautious Approach with Correa ...
It will be recalled that the two contrasting approaches to the own-state problem in relation to TRIPs are epitomized by Daniel Gervais, 85 for whom it is self-evident that each member of TRIPs must provide its benefits to its own nationals, as well as the nationals of other members; and Carlos Correa, 86 who argues that TRIPs is similar to Paris and Berne in so far as it has no application to relations between a member state and that state's own nationals.
To put the broad (Gervais) and narrow (Correa) interpretations into practice, consider the shortest, and surely one of the simplest, Articles of TRIPs, namely Article 32:
An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available.
Taking these terms as read, then what does Article 32 mean in practice? Does it mean that the opportunity for 'judicial review' must be made available to anyone whose patent has been revoked or forfeited? That is what the Article, taken in isolation, seems to say. The right to judicial review seems to be attached to the patent as such, and not to any particular person. But if that were the case (not only for Article 32, but for TRIPs in general) then what would be the point of any state becoming a member of TRIPs in the first place? Its nationals would already have the benefit which Article 32 confers (on this assumption) on members and non-members alike. Such unreciprocated generosity may not quite be 'manifestly absurd or unreasonable', to track the language of the Vienna Convention on the Law of Treaties (VCLT), 87 for states to behave like this. Repeat the exercise mutatis mutandis for other Articles and it would seem that TRIPs is all give and no take. Taking Article 1(3) as conditioning all the substantive obligations of TRIPs, Article 32 included, solves the gatecrasher (or free rider) problem. Members are not obliged to afford the protection of TRIPs to non-members, who must sign up to TRIPs themselves if they want to be treated to its benefits, and rather than repeat this self-evident proviso tiresomely in each and every Article, Article 1(3) makes it apply to the whole, once and for all.
However, this reading of Article 32 in the light of Article 1(3), no matter how effective it may be in closing the door on the 'gatecrashers' at the party, does not answer our original question: can Article 32 be invoked (if necessary) by nationals of the host state, in the host state, against the host state? As long as we agree that Article 32 is wholly conditioned by Article 1(3), then the answer can only be 'no'. Article 1(3), first sentence, is perfectly clear. There is nothing 'ambiguous or obscure ', 88 in the expression 'nationals of other members'. Nothing in Article 1(3) purports to oblige member states to accord TRIPs protection to their own nationals.
But is this conclusion 'manifestly absurd or unreasonable', to refer to the VCLT again? Even if it were, we would only be justified in having recourse to so-called secondary means of interpretation (principally the travaux préparatoires, 89 which are inconclusive), and not in rewriting the Article the better to fit our preconceptions as to what it ought to have said. But the interpretation is not absurd or unreasonable at all. TRIPs cannot possibly be read as requiring, or even expecting, that members will confer the benefit of Article 32 on their own nationals. TRIPs, like all treaties, is an agreement on the international plane between states. So the question is not whether it is absurd or unreasonable for states to deny basic justice to their own citizens, but rather whether it is absurd or unreasonable for them to avoid turning the relationship between themselves and their own citizens into international law obligations owed to (and potentially enforceable by) all and sundry.
That is the case for the cautious interpretation.
B ... Or a Bold One with Gervais
If we are to justify Gervais' preferred interpretation 90 it might be by saying that TRIPs Article 1(1) and 1(3) act in parallel, so that it is the combined operation of Article 1(3) with TRIPs Article 32 which confers the benefit of the latter on nationals of other member states, and the combined operation of Article 1(1) with Article 32 that confers its benefits on nationals of each member state in relation to their state of nationality.
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Lest this seem too radical, consider the following arguments. First, the right of states to opt out of Paris and Berne obligations in respect of their own nationals has hardly ever been exercised in fact. A rare example is that of trade 88 Ibid. 89 Supra note 19. 90 Supra note 17. 91 Likewise for other Arts. This has the advantage of assigning some sort of purpose to the first sentence of Art. 1(1), which otherwise appears to be mere surplusage, albeit of a very common and innocuous kind.
mark filing based on intent to use, rather than actual use, where the US formerly conceded the rights of foreign Paris convention ressortissants to file without evidence of actual use, while requiring proof of use from its own nationals. This exercise in reverse discrimination was abolished in 1988, though US nationals and non-nationals are not wholly assimilated, even today. 92 Another example is that US nationals must still register their copyrights before filing actions for infringement, whereas (foreign) Berne nationals are exempt. 93 However, TRIPs itself has usually been transposed into national law on the tacit assumption, benign even if incorrect, that nationals are en titled to its benefits. Raising this de facto assumption to a proposition of law would make surprisingly little practical difference.
Secondly, there is the place of TRIPs in the WTO system. The Preamble to TRIPs begins:
Desiring to reduce distortions and impediments to international trade, and taking into account the need to promote effective and adequate protection of intellectual property rights ... .
One may ask whether these objectives are better served by allowing member states (if only in theory) to withhold the benefits of TRIPs from their own nationals or by requiring them to provide equal benefits to nationals and non-nationals alike.
Conclusions
A Where Does This Lead?
I began by asking two questions, which I designated as the own-state problem and the third-state problem, in relation to two systems of international law, the composite Paris-Berne system which prevailed from the 1880s to the 1990s, and the WTO TRIPs system which supplemented it from that period. Of the four pairings which result, I am reasonably confident in my conclusions as to three of them. Under the pre-1994 Paris regime the answer to the own-state problem was that the Paris Convention did not confer the status of ressortissant on natural or legal persons in relation to the state whose nationals they were or from which that status derived by domicile or establishment. Member states of the Paris Convention might, at least in theory, quite legitimately have withheld all or any of the benefits of membership from their own nationals. That few states did so in practice is not the point. Though they may have conferred equivalent rights on their own nationals, they did not do so pursuant to any international obligations, and to withdraw or withhold those same rights from their own nationals would not be internationally wrongful. The answer to the third-state problem is that international rights and obligations under the Paris Convention are broadly consistent with the customary principles of diplomatic protection, subject to the specific provisions of that Convention. In practice, this would normally mean that only the state of a victim's nationality would be competent to represent him on the international plane, whether in formal legal proceedings or otherwise, but there are situations in which diplomatic protection might need to be exercised on behalf of a non-national, on the basis of domicile or establishment. Such occasions for departing from the general law of diplomatic protection would be rare in modern times.
The situation for the Berne Convention is at once clearer, in so far as it derives from express provisions which allow few opportunities for interpretation, and more confused, because of the complexity of the relevant provisions and their detachment from the real world. The own-state problem turns out to be unanswerable in the terms in which it was originally posed, but as a practical matter Berne ressortissants who first publish their works in the state of their own nationality, as is more than likely, will find that they have no Berne-related rights against that state. This situation arises primarily from that state's status as the country of origin of the work, with the author's nationality being a secondary factor. For similar reasons, authors of unpublished works have no rights under the Berne Convention in the state of their own nationality, since in this case the country of origin and the country of nationality necessarily coincide.
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With regard to the third-state problem, the Berne Convention defies conventional analysis. Berne recognizes two entirely different sets of connecting factors: one principally in terms of nationality for the author and one in terms of the country of origin of the work. The two may coincide, but this is by no means inevitable, and a welltravelled author may have dozens of separate countries of origin for his various works. The problem is compounded by technical developments under which works may be simultaneously published in most of the countries of the world. This duality of connecting factors and multiplicity of possible outcomes cannot easily be reconciled with the law of diplomatic protection as we know it.
Moving forwards to the WTO era, it is reasonably certain that the principle of diplomatic protection has little or no place in relation to TRIPs. It seems to have been accepted, at least as a matter of practice, that any WTO member state has locus standi to bring proceedings under the DSU in respect of alleged breaches of TRIPs (and incorporated provisions of the Paris and Berne conventions), notwithstanding that the measures complained of were directed towards another state entirely, and that the complaining state had no legal interest in relation to the alleged breach. The answer to the third-state problem, both in relation to TRIPs itself and in relation to the incorporated Paris and Berne provisions, is therefore that alleged breaches by state A may be the basis of formal proceedings under the DSU regardless of whether the complainant state C has any direct or vicarious interest in them or not. If this is right, then much of the sting is removed from the problems from which the Berne Convention apparently suffers with regard to diplomatic protection and locus standi. This development may have happened accidentally, but that does not make it any less welcome.
B The Own-state Problem under TRIPs
The final question is that of the own-state problem under TRIPs and the incorporated conventions. At this point I hesitate to come to any definite conclusions. So far as native TRIPs provisions are concerned, I regard the more expansive Gervais solution as being the more consistent with the ethos and teleology of TRIPs, but I acknowledge that the Correa formulation is a more orthodox reading of the text of the Agreement. If the Gervais solution is more consistent with the general law and policy of the WTO, then the more cautious Correa formulation is the more consistent with the status quo under Paris and Berne.
It is the status quo under the Berne Convention in particular which is the rock on which the argument for an expansive interpretation founders. Article 5(3) of Berne expressly denies the protection of the Convention to authors in respect of the 'country of origin' of the work (typically the country of first publication), to the point of denying them any internationally binding right to any of its benefits if they happen to be nationals of that state. The reasons for this seemingly bizarre state of affairs may be historical and partly obsolete, but Article 5(3) is there, and cannot be gainsaid. The position for the Paris Convention is slightly more nuanced in so far as none of its provisions is quite as explicit as Article 5(3), but there is a well-established consensus that Paris ressortissants may not invoke the provisions of the Convention against their own state of nationality.
So the comparison between native and incorporated provisions in TRIPs cuts both ways, according to whether one regards TRIPs as a continuation of the two earlier treaties, incorporating the same principles and limitations, or as a radical new departure. But even if one is inclined to accept the more radical solution for native TRIPs provisions, then can the same solution to the own-state problem be applied to the incorporated Paris and Berne provisions, which have never previously been considered to have own-state effect? TRIPs is very much a Paris-plus and Berne-plus agreement, in which the incorporated provisions are at least as important as the native ones, if not more so. Giving own-state effect to native TRIPs provisions, but not to incorporated ones, would risk undermining those same TRIPs provisions, as well as marginalizing Paris and Berne provisions of more fundamental importance. USMusic in Bars indicates the likely futility of this approach.
C Berne-in-TRIPs and Berne qua Berne
A possible response to this impasse would be to follow Professor Neil Netanel in saying that since 1994 there have really been two 'Berne conventions' in (almost) identical terms, but with 'Berne-in-TRIPs' existing as a separate entity in parallel with the original Berne Convention itself, or 'Berne qua Berne'. 95 As Netanel points out, any treaty provision is to be interpreted in the light of its context and purpose, according to Article 31 of the VCLT, so Berne Articles are to be interpreted in the context of the Berne Convention as an entirety, Paris Articles in the context of the Paris Convention,
